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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       ADDL. CJM, TEZPUR 

                                GR:  1712/11 

                                U/S 279/427/338 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Milan Swargiary…………………ACCUSED 

Ld. Advocates: For Prosecution………Md. Hussain Ld.APP 

                           For Defence…Sri  Ld. Advocate. 

Evidence Recorded on: 23.4.14, 12.12.14, 3.8.15, 12.10.15 

Argument heard on: 28.3.16  

Judgment delivered on: 05.4.16 

                                            J U D G M E N T 

1. The prosecution’s case , in brief, is that, on 7.8.11,at about 1:30PM,  Sri 

Sukumar Das and Sri Dhanjay Das were coming towards Dhekiajuli side 

on NH-52 on a bicycle. At that time, the accused, Sri Milan Swargiary, 

who was driving a passenger vehicle in the same direction, bearing regd 

No. AS-25 B 2673, had knocked the cyclist and the pillion rider,  from 

behind. The accused was driving the vehicle in a rash and negligent 

manner at the time of the incident. As a result of the incident, Sukumar 

Das had received grievous injury and Dhanajay Das had received simple 

injury. Hence, the case. 

2.  The informant, Sri Sailendra Das, who is the father of the injured, Sri 

Sukumar Das, had lodged the FIR on 11.8.11, at Dhekiajuli police 
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station. The police had registered Dhekiajuli P.S Case No. 325/11 u/s 

279/338/427 of IPC .  The charge sheet was filed u/s 279/338/427 of 

IPC. 

3. After furnishing of copies of relevant materials to the accused, the 

particulars of the offences u/s 279/338/427 of IPC were explained to 

the accused, to which he pleaded not guilty and claimed to be tried. 

4. The prosecution had examined 6 witnesses. After the closure of the 

prosecution’s evidence, the accused was examined u/s 313 of IPC, 

where he had denied commission of any offence. The defence side 

adduced no evidence. Heard arguments. 

 POINTS FOR DETERMINATION: 

a) Whether the accused had driven the passenger bus,  on 7.8.11, at 

about 1:30PM, on NH-52, in a rash or negligent manner, as to endanger 

human life or to be likely to cause hurt or injury to any other person? 

b) Whether the accused had caused grievous hurt to Sri Sukumar Das, by 

dashing against the bicyle ridden by him from behind, by driving the 

vehicle, on NH-52 on 7.8.11 at about 1:30PM, in a rash or negligent 

manner, as to endanger human life and personal safety to others? 

c) Whether the accused, had committing mischief by causing damage to 

the bicycle on which the injured were riding, to the extent of Rs.50/- or 

more, on the said date? 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Sailendra Das, in his examination in Chief has stated that he is 

the informant of this case. He does not recognize the accused. The 

incident took place 2 years ago, at about 1:30 PM, on National highway 

number 52. At that time, he was present in his house. He stated that his 

son, Sri Sukumar Das and nephew, Sri Dhanjay Das, were riding on a 

bicycle. At that time, one Canter bus, coming from Tezpur side, had hit 



3 
 

the bicycle from behind, causing injuries to his son and nephew, and 

the cycle was damaged. He reached the spot after hearing about the 

accident and he brought the injured to the hospital. Thereafter he had 

lodged the FIR.  

6. In his cross-examination he stated that he has not seen the incident 

himself. He also stated that he doesn’t know what is written in the FIR. 

He does not know the registration number of the bus. He denied the 

suggestion that he had deposed falsely. 

7. PW2, Sri Dhanaranjan Das, in his examination in Chief has stated that 

the informant is his relative. He does not recognize the accused person. 

On 7.8.11 at about 4 PM, he and Sukumar Das, were riding on a bicycle 

on National highway number 52 after doing shopping. At that time one 

bus coming from the backside keep them, causing injuries to them. 

Thereafter, they were taken to the hospital. He stated that leg of 

Sukumar was broken. The passengers of the bus were also injured. The 

bus was being driven at high speed, and had hit them after coming to 

their side, without blowing horn.  

8. In his cross examination, he has stated that it was a market day. The 

police had seized the cycle. He stated that he does not know the 

number of the bus. He does not know which vehicle had hit them. He 

stated that police had inquired him. He denied that he did not state 

before the I.O. that the driver of the bus did not blow horn. He denied 

the suggestion that they had hit a tree and fell down. He denied the 

suggestion that the incident did not take place due to the fault of the  

driver.  

9. PW3, Sri Rabi Paul, in his examination in chief has stated that he does 

not know the informant, but he recognsies the accused. The incident 

took place on 7.A.11 at about 1:00 to 1:30 PM,  on National highway 

near Dhekiajuli. He stated that he was a passenger of the concerned 
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bus, which was involved in the accident he stated that the bus was 

being driven at high speed. The incident took place due to the fault of 

the bus driver the bus had a tree at the side of the road after losing 

control . He and other bus passengers were badly injured. He stated 

that they were taken to Dhekiajuli Primary Heath center for medical 

treatment.  

10. In his cross-examination he stated that he was going from Tezpur to 

Udalguri. He stated that five bus passengers were injured. He does not 

know the names. He does not know the number of the bus and its 

owner. He also stated that the accused person in the dock was the 

driver of the bus. The incident took place on the National highway. He 

also stated at about 100 people assembled at the place of occurrence. 

There are houses of people nearby. The bus had also hit two persons 

on a bicycle, causing injuries to them. He was seated on seat number 8 

in the bus. The bus had hit the tree on the left side of the road. The 

cycle and the bus were proceeding towards Dhekiajuli. He stated that as 

the cycle had collided with the bus, the bus driver steered the bus to 

the side and hit the tree, causing the accident. He denied the 

suggestion that the bus was not driven at high speed. He denied the 

suggestion that he was not injured.  

11. PW4, Sri Madan Pradhan, in his examination in Chief has stated that on 

7.A.11 he was working as ASI of Police, at  Traffic Branch of Dhekiajuli 

P.S. On that day, a passenger bus had met with an accident near 

Mithaam village. After receiving the information, GD entry 186 

dtd.7.8.11. Ext 1 is the certified copy of the GD entry and Ext 1(1) is the 

signature of Sri Ananata Das, O/C Dhekiajuli. He was entrusted with the 

duty to conduct preliminary investigation. Ext 2 is the sketch map of the 

place of occurrence and Ext 2(1) is his signature. The FIR was received 

on 11.8.11, where thumb impression was made. Ext 3 is the FIR and 
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Ext 3(1) was the endorsement and Ext 3(2) is the signature of the O/C 

Sri Sidanande Bora, which he can recognize. He had seized the bus and 

the bicycle. Ext 4 is the seizure list and Ext 4(1) is his signature. Ext 5 is 

the seizure list for the cycle, and Ext 5(1) is his signature.  He had given 

the seized the articles in zimma. Ext 6 is the MVI report. Ext 7 is the 

zimmanama and Ext 7(1) is his signature. He had recorded the 

statements of the witnesses. He had collected the medical reports. Ext 9 

and 10 are the medical reports.  

12. In his cross examination he has stated that he had received the FIR on 

11.08.08. He had started the investigation on the basis of GD entry. He 

stated that PW2, Dhanaranjan Das, has stated before him that the bus 

had hit them, but he did not state that the bus had hit them from 

behind. He had recorded the statements of the injured bus passengers. 

He did not take the statements of other bus passengers and the people 

residing near the place of occurrence. He denied the suggestion that the 

accident had occurred due to technical problem of the bus. He denied 

that he did not conduct the investigation properly.  

13.  PW5, Sri Ananta Das, in his examination in chief has, inter alia, stated 

that he had filed the charge sheet u/s 279/338/427 of IPC against the 

accused, Milon Swargiary, after finding sufficient evidence against him. 

Ext 11 is the charge sheet and Ext 11(1) is his signature.  

14. In his cross examination, he stated that he did not examine the 

witnesses. He did not visit the place of occurrence. He denied that he 

had submitted a false charge sheet.  

15. PW6, Dr. Queen Gogoi, in her examination in chief has stated that on 

07.8.11, she was working as M&HO-1 at Dhekiajuli PHC. On that day, 

she had  examined  injured with alleged history of Road Traffic 

Accident. On such examination, she found cut injury on lips of Miss 

Nachori Boro. She had found, severe chromatic Chest and injury over 
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lumbar region, and hence, he was referred to Kanaklata Civil Hospital, 

Tezpur. She had found severe injuries over back and buttock by Sri 

Dhana Ranjan Das. He was also referred to Kanaklata Civil Hospital, 

Tezpur. Likewise, she had found linear cut injury over forehead of 

Suman Ghosh, of size 1.5x1x1mm. ENT bleeding was present. She had 

found soft tissue abrasion over forehead of Mami Ghosh. There was 

abrasion in left leg of Rabi Paul. There was abrasion over right leg, 

painful left shoulder joint, abrasion in inner aspect of lips of Jarif Ali. 

She stated that the injuries were fresh and caused by vehicle accident. 

Ext 10 is her injury report and Ext 10(1) is her signature.  

16. In her cross examination, she has stated that such injuries can be 

received by falling over sharp substance.  

 

APPRECIATION OF EVIDENCE: 

 

17. The prosecution has brought charges against the accused under three 

offences, i.e u/s 279/338/304A of IPC. In each of the following three 

offences, there is one common and basic element, which is essential to 

be proved, in order to bring home the said charges. The  common 

element is criminal rashness or criminal negligence. Moreover, the 

rashness or negligence has to be gross in nature.  

18. Let me, first, analyse, whether it is proved, beyond reasonable doubt, 

that the accused had driven the Bus, in a rash or negligent manner. 

19. As stated above, PW2, who was riding on the bicycle, has stated that 

the bus had hit their cycle from behind. He also stated that the bus was 

being driven at high speed and it did not blow horn. It is difficult to 

accept the assertion of PW2 that the bus was at high speed, because he 

was facing in the front, while the bus had hit their cycle from behind. In 

such a case, he had no occasion to turn behind to see at what speed 
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the bus was being driven. It appears that he had assumed the speed of 

the bus.  

20. Likewise, PW3, who was one of the passengers of the bus, had stated 

that the bus was being driven at high speed. On a national highway, 

vehicles are generally driven at high speed. The expression “high” is a 

relative term, and in order to signify rashness or negligence, there must 

be other accompanying circumstances which would render such driving 

culpable. In this case, the prosecution has failed to prove any such 

circumstance. PW3 has also stated that the driver of the bus had lost 

control and had hit a tree on the side of the road. He also stated that 

the accident had occurred due to the fault of the driver. There is no 

doubt that the accused driver had lost control leading to collision with a 

tree on the side of the road, but from the testimony of PW3, it also 

appears that the driver had tried to steer the bus to the side as the 

cycle had collided with it. Hence, the possibility that the accused had 

tried to prevent collision with the cycle, leading to collision with the tree, 

cannot be ruled out. Thus, it is not proved, beyond reasonable doubt, 

that the accused driver had driven the bus in a rash or negligent 

manner.  

21. Thus, the basic ingredient of the offence u/s 279/338 of IPC, i.e rash or 

negligent driving is not fulfilled. Moreover, the incident was an accident. 

It cannot be said that the accused had  intention to cause or knowledge 

that damage to the cycle would be caused. As such, the offence of 

mischief is ruled out.  

22. In the light of the above, I am of the view that the prosecution has 

failed to prove the guilt of the accused,  u/s 279/338/427 of IPC, 

beyond reasonable doubt. The accused is acquitted from the charge u/s 

279/338/427 of IPC, and is set at liberty forthwith.  



8 
 

23. The judgment is pronounced in the open court on this 05th of April, 

2016. The judgment is prepared under my hand and seal of this Court . 

24.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     ADDL. CJM, TEZPUR 
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                                ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT.1:  EXTRACT COPY OF GD ENTRY 

EXT 2: SKECTH MAP 

EXT3: FIR 

EXT 4: SEIZURE LIST 1 

EXT 5: SEIZURE LIST 2 

EXT 6: MVI REPORT 

EXT7: BAIL BOND 

EXT 8: MEDICAL REPORT 1 

EXT 9 : MEDICAL REPORT 2 

Ext 11: CHARGE SHEET 

 

                                      ADDL CJM, TEZPUR 

 

 


